Main principles of the EEA broadband state aid rules
Emi |y (

* 21 May 2014

[?FTA SURVEILLANCE

AUTHORITY,

Please note that any views or opinions expressed in this presentation are strictly personal and do not
necessarily reflect the official position of the EFTA Surveillance Authority
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The EFTA Surveillance Authority (ESA)

Established in 1994
Located In Brussels
Approx. 70 employees

Safeguards the EEA
Agreement
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Fields of work

EEA Agreement: -

Internal Market
Competition

State Aid
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Overview of presentation

ORole of EEA state aid
rules for broadband

@Assessment framework

© Does the project involve state
aid?

o If state aid is involved, what then?

eUseful sources of
Information
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Role of EEA state aid rules for broadband
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Key objectives

©Target real market failures

©@Complement but not crowd out private investment

©@Ensure competition and replicate market conditions
through ensuring effective wholesale access

©Avoid picking winning operators or technologies
OFacilitate roll-out of broadband networks

©@Promote efficient and effective public spending
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Assessment framework for identifying
existence and compatibility of state aid to

broadband projects
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Assessment framework I key questions

Does the project If so, is it compatible

Involve state aid? DTN S
Agreement?

ACommercial or non- AExisting framework

commercial purpose? scheme?

AMEIP? ARegional aid?

ASGEI? ASGEI?

ADe minimis? ABlock-exempted aid?
ABroadband guidelines?
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Does the project involve state aid?

Potential to
State Economic distort
resources advantage to Selective competition
undertakings and affect
trade
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Does the project involve state aid?
©Possible exceptions:

© Roll-out of a broadband network for non-commercial purposes, e.g.
where such access not commercially provided to 3" parties

© DeminimisaidO EUR 200 000 per-ycargeriedf i c

© Market Economy Investor Principle ( i ME T B iovestment
undertaken on normal market terms? (Amsterdam i Case C 53/2006)

© Service of General Economic Interest ( 1 S G E deesgction 2.3 of
Broadband Guidelines
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If the measure Is state aid, what then?
©Self-assessment or notification processes:

© Existing (national or regional) framework scheme i

e.g. BDUK umbrella scheme

©Regional aid guidelines I n-seease
next slides for criteria

© General block exemption regulation (GBER) T see next slides for criteria
© SGEI definition (again)

® Broadband Guidelines T see next slides for criteria
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Regional aid guidelines

©®@Concerns aid for Aassisted areaso.
Responsible authority must show
conditions are fulfilled including inter
alia:

@ Ai d I1s granted onl

© Active and passive wholesale access
under fair and non-discriminatory
conditions with possibility of full and , -
effective unbundling mammseese S f T s

= BYGGBASTOFNUN

© Competitive selection process in line
with Broadband Guidelines

Available from:
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New general block exemption regulation
©New European Commission GBER adopted in principle on 21
May 2014, due to enter into force at EU level on 1 July 2014

©More responsibility for States in ensuring compliance with the
rules (self-assessment)

@Certain broadband measures can be assessed under new
GBER If conditions/criteria met and notification threshold not
exceeded

@Ciriteria concern inter alia correct identification of market failure
and promotion of competition and technological neutrality

Available from:


http://ec.europa.eu/competition/state_aid/legislation/block.html
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The Broadband Guidelines

@If measure entaills state aid and
self-assessment criteria not met
(and other notification procedures
not appropriate) mmmp notify draft
measure to ESA under Broadband
Guidelines

@ Standstill obligation applies while
compatibility with EEA Agreement
assessed

Avalilable from:
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PART IV: SECTOR SPECTFIC RULES

Application of state aid rules in relation to rapid deployment of broadband
networks'

1. INTRODUCTION

(1) Broadband connectivity is of strategic importance for European growth and innovation in
all sectors of the economy and for social and for termitorial cohesion. The European
Union’s Europe 2020 Strategy ("EU2020") underlines the importance of broadband
deployment. One of its lagship imiiaives, the Digital Agenda for Europe (hereinafter

IRBEALETE A =
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The Broadband Guidelines contd.

©@Balancing test seeks to address If:

Aid Is aimed at a well-defined objective of common interest?

Aid is well designed to deliver the objective?

Appropriate policy instrument? 0 2
Incentive effect? @
Proportionate?

Distortions of competition and effect on trade limited, so
overall balance is +ve?
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The Broadband Guidelines contd.

©Step 1 - Every aid measure
has to comply with all of the
necessary compatibility
conditions

©Step 21 If all necessary
conditions met, balance +ve
against potential -ve effects

(See section 2.5.1 of Broadband Guidelines)

Necessary Conditions

. Contribution to the achievement of

objectives of common interest

. Absence of market delivery due to

market failures or important inequalities

. Appropriateness of state aid as a policy

instrument

. Existence of incentive effect

. Aid limited to the minimum necessary

. Limited negative effects

. Transparency
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The Broadband Guidelines contd.

@ Objective of common interest? Market failure/equity?

A To identify existence of market failures, Guidelines use white, black or grey
areas depending on availability of existing or planned infrastructure in near
future, i.e. 3-year period or, if granting authority takes longer time horizon for

subsidised network deployment, same time horizon to assess commercial plans
(see inter alia paragraphs 59-61 of Broadband Guidelines)

Scope for state intervention in broadband deployment

Lower Medium Higher

I

Black area Grey area White area




[ETA SURVEILLANCE

AUTHORITY,

The Broadband Guidelines contd.

@ AiId is appropriate, creates incentive effect, is limited to minimum necessary
and effect on competition is limited?

©Every project needs to show
step change in terms of |

broadband availability 4 Y e A
Ultrafast
© Selected bidder makes significant Basic NGA NGA
new investments broadband || broadband || broadband
>100Mbs
© Significant new capabilities in terms \_ I\ I )

of broadband availability and l
capacity, speeds and competition
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The Broadband Guidelines contd.

@ Aid limited to minimum necessary, limited negative effects, transparency?

Necessary Criteria

a) Detailed mapping + analysis of
coverage

b) Public consultation

c) Competitive selection process

d) Most economically advantageous offer

e) Technological neutrality

f) Use of existing infrastructure

g) Wholesale access

h) Wholesale access pricing

I) Monitoring and claw-back mechanism

]) Transparency

k) Reporting

© All of these compatibility criteria must
be fulfilled for all measures involving
state aid (section 3.4)

© Additional wholesale access + fair
and non-discriminatory criteria for
NGA measures (section 3.5)

© Additional requirements for ultra-fast
NGA networks in black NGA areas
based inter alia on open, wholesale-
only access model and avoiding

crowding out of private investors
(section 3.6)

© NRA involvement encouraged in
particular for criteria a), f), g) and h)
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Useful information and contacts
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Useful links
OESAOGs St at e AlpdwGeiasue Intishie-s

©®Regi ster of ESAOGs -hi®t/anweftaguiv.cht/sRie-gid/sktie-aidr S

©Li st of European Commi ssionds State Ai

©@European Commi ssionb6s Practical Gui dan:

@Eur opean Commi ssionds Bl ock Exemption
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